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W
hile war rages in the
deserts of Iraq, another
battle awaits in Washing-
ton, D.C. as the Pentagon
readies an assault on a

number of environmental regula-
tions. The Department of Defense
is seeking exemptions to these laws,
which the Bush administration says
compromises the U.S. military’s
ability to train and its readiness for
war.

This battle, according to envi-
ronmentalists, could have serious
implications for California deserts
and the people  and wildlife that
call them home.

“The Pentagon controls three
million acres in the desert directly,”
said Daniel Patterson, a desert ecol-
ogist for the Center for Biological
Diversity, an organization that
works to protect endangered species
and habitat in North America. The
CBD is joined by a wide spectrum
of environmental organizations in
its opposition to the exemptions.
“Indirectly, the military affects
the 25 million acres of the Califor-
nia Desert Conservation Area, and
more.”

The Department of Defense is
seeking blanket exemptions from
the Resource Conservation and
Recovery Act and the Comprehen-
sive Environmental Response,
Compensation, and Liability Act,
commonly known as the Super-
fund law, both regulating hazardous
waste, the Clean Air Act, the Marine
Mammal Protection Act and the
Endangered Species Act. The DOD
tried for similar exemptions last
year, but was unsuccessful except
in gaining an exemption to the
Migratory Bird Treaty Act that
allows the “incidental taking” of
endangered birds during bombing
and training activities. Currently,

the exemptions are included in the
Fiscal Year 2004 Defense Autho-
rization bill, but could be incor-
porated in other legislation.

“The attack on the Endangered
Species Act could have direct neg-
ative effects on the desert tortoise
at the Chocolate Mountains Aerial
Gunnery Range, and on the Penin-
sular bighorn sheep,”Patterson said.
“Low level flights stress sheep and
could send them into a panic. It has
been an issue for sheep in the past
and the military has tried to address
this. But this would remove any
consideration whatsoever for issues
in dealing with endangered wildlife
protection and public health. The
military would need not consider
what the long- and short-term
effects might be. What they want
to do with the ESA is to give a blan-
ket exemption to the DOD from
having any critical habitat desig-
nated on any of its lands or the
lands it controls. There is slippery
language in there that, especially
with such an anti-environmental
administration, could be twisted
and abused.”

Patterson said the exemption
would mean that the protection of
critical habitat for endangered
species on lands used by the DOD
could not be considered, even when
that land may be the most suit-
able habitat available. This would
be a loss of “the safety net for
endangered species,” he added.

While the DOD did not return
a telephone call for comment by
press time, the American Forces
Information Service noted that the
Endangered Species Act and other
environmental laws are making
training areas more difficult to find.
The Pentagon calls the exemptions,
“clarifications”of the law. The clar-
ifications may, according to the

AFIS,“make the designation of crit-
ical habitat on DOD lands unnec-
essary,” provide more flexibility for
the DOD in ensuring emissions
from military training and testing
by allowing the DOD and state gov-
ernment up to three years to accom-
modate or offset emissions, pro-
vide flexibility for the DOD
regarding pollution caused by
munitions, and narrow the defini-
tion of treatment of marine mam-
mals to “more biologically signifi-
cant effects.” In some cases, the
definition of “training”to be exempt
would include driving vehicles on
base or from one site to another.

“We will continue to be good
stewards, just as we are now and
have been in the past,” said Paul
Mayberry, deputy undersecretary
of Defense for Readiness, in an AFIS
story.“We are not seeking total relief
from any environmental statutes.”

The 25 million acres of DOD
lands are host to around 300 pro-
tected species. Mayberry said the

department needs greater flexibil-
ity for its installations.

The General Accounting Office
released a report in June 2002
assessing the environmental regu-
latory concerns of the military. In
it, the GAO found that there were
some training limitations related
to the presence of endangered
species, as well as urban encroach-
ment issues. But the conclusion of
the GAO regarding these “encroach-
ment” issues does not match the
current DOD assessment.

“Despite the loss of some capa-
bilities, service readiness data do
not indicate the extent to which
encroachment has significantly
affected reported training readi-
ness,” the GAO report reads.“Train-
ing readiness, as reported in offi-
cial readiness reports, remains high
for most units. Our analysis of
readiness reports from active duty
units in fiscal year 2001 showed that
very few units reported being
unable to achieve combat-ready
status due to inadequate training
areas.”

The GAO report acknowledges
that some environmental laws have
had restrictive implications for
DOD operations. It cites a 1997 case
where the Safe Drinking Water Act
shut down live-fire training on the
Massachusetts Military Reserva-
tion, a National Guard installation,
because unexploded ordinance and
munitions constituents were leach-
ing into drinking water for the sur-
rounding area.

But the GAO report also notes
that under current environmental
regulations, exemptions have been
made to the Endangered Species
Act, including the U.S. Fish and
Wildlife Services’ move to decline

the designation of critical habitat
for a species at Camp Pendleton.
That decision is currently in litiga-
tion.

Environmental Protection
Agency Administrator Christine
Todd Whitman said in Senate tes-
timony, ‘I don’t believe that there
is a training mission anywhere in
the country that is being held up
or not taking place because of envi-
ronmental protection regulation.”
But Whitman reportedly backs the
exemptions.

A memo on Endangered Species
actions from the commandant of
the Marine Corps dated Novem-
ber 24, 2002, outlines how the
Marines can work with the Fish and
Wildlife Service on habitat desig-
nations and stresses coordination
with that agency. The memo, signed
by Richard Kelly, deputy com-
mandant installation and logistics,
notes, “This policy guidance and
skillful planning to balance train-
ing exercises with endangered
species protection and recovery will
enable us to strengthen our posi-
tion when communicating with
Congress that mission readiness
is a function of lands stewardship.”
The memo refers to promoting
consistent policy in collaborations
between the Marines and the
agency to meet obligations to main-
tain access to lands, air space and
coastal waters for the conduct of
military training.

It’s not just environmental
groups who oppose granting the
DOD exemptions. California’s Envi-
ronmental Protection Agency also
stands against the proposal.Accord-
ing to Inside EPA, Ed Lowry, the
state’s toxics department director,
submitted congressional testimony
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that was harshly critical of the
exemptions.

“I am concerned that DOD’s
proposal could lead to an open-
ended inclusion of environmen-
tally damaging activities under the
umbrella of ‘readiness,’” Lowry
testified to the House Armed Ser-
vices readiness subcommittee.“As
a result, not only might legitimate
training and testing activities lead
to avoidable releases of contami-
nation, but other marginally
related activities might also cause
avoidable releases of hazardous
substances. The military, as a
responsible party, and state and
federal regulators would then have
to revisit these releases in the
future as much larger and more
expensive problems requiring
cleanup.”

Inside EPA noted that the state
is involved with cleanups at 29
closed or closing military instal-
lations, more than twice the num-
ber of any other state, according
to Lowry. An additional 250 sites
will require environmental
cleanups in the near future,
according to Inside EPA.

Cal/EPA Secreatary Winston
Hickox described the DOD pro-
posal to Inside EPA as “uncon-
scionable.” Some of the DOD rhet-
oric in the argument for the
exemptions, Hickox said, “is
ridiculous.”

“That, unless they get relief,
they’ll have to close down all
ranges,” he is quoted as saying in
Inside EPA. “What a bunch of
nonsense. Our basic reaction is it’s
an overreaction at the federal gov-
ernment level, and I hope some
kind of [reason] will prevail.”

Environmental groups contend
that the exemptions and the tim-
ing of their presentation to Con-
gress are political, not science or
mission-based. They place this
effort to gain blanket exemptions
to environmental regulations in
the context of other Bush admin-
istration actions.

“This is not a national security
issue,” Patterson said. “It’s not. It

has nothing to do with national
security. The fact that they’re
pushing this so hard during the
war is difficult. People have a nat-
ural reaction to support the gov-
ernment during a war. There is a
strong tendency to respond,
‘Whatever you need.’ And it’s dif-
ficult to get the information out.
This is not receiving the attention
it would in a time of peace. That
is a cold, political calculation on
their part.

“The existing laws have a lot of
flexibility,” he continued. “There
are specific provisions so exemp-
tions can be made on a case-by-
case basis if there is a national secu-
rity threat. Those have never been
invoked because they are usually
able to work it out with the Fish
and Wildlife Service to do their
training.

“The military has a huge envi-
ronmental impact,” Patterson
added.“It has been the number one
polluter for years. It has more
Superfund sites than any industry.
It’s really shameful the way the Bush
administration is using this war
to try to gut 30 years of public inter-
est legislation. This is a new low—
even for this administration. We’ve
seen over 200 anti-environmental
rollbacks in this administration
already. That’s very significant—
about one a week. There have been
wholesale trashings of public inter-
est laws protecting the environment
and the public’s health. A lot of
members of Congress are opposed
to this. The GAO has concluded
there is no threat to readiness posed
by environmental laws. Military
officials in the field have said repeat-
edly there is no threat, we don’t have
a problem with existing environ-
mental laws, that there is enough
flexibility. That really proves our
point that this is being manufac-
tured by the Bush administration
idealogues in the Pentagon. It’s a
political attack that has very little
truth on the ground.

“Last year they got beat back,”
Patterson concluded. “This year,
they need to get beat back again.”


